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N3nbnHeHMeTO NO TLProBCKU CAEnKW no
BpeMe Ha O00fBEeHOTO WU3BbLHpPEAHOo
nonoxeHue nopagu pasnpocTpaHeHUeTo
Ha COVID-19

C pewenne ot 13.03.2020 r. HapogHoTOo
cbbpaHne BbBede B CTpaHaTa WU3BbHPEOHO
NoNIOXXEHME 3a CPOK OT eOuH Mecel,
BCreAcCTBME pPasnpOCTPAHEHMETO Ha T.Hap.
TEXBK OCTbp pecnMpaTtopeH  CUHAPOM
KOpOHaBupyc-2 (SARS-CoV-2) "
3abonsBaHeTO, CBbp3aHO ¢ Hero — COVID-
19. B T1a3n Bpb3ka Osxa BbBeAeHM peauua
OrPaHMYUTENHN U NPOTUBOENUAEMMUYHN
MEpPKM, YacT OT KOWUTO Ha MpakTuMka Lie
JoBejaT 4O NpeycTaHoBSABaHE Ha AeNHOCTTa
Ha TbProBCKUTE obekTn. Penuua
orpaHmyeHns 6sixa BbBeOEHM W B APYrK
eBponenckn ctpaHu, kakto n B CALL, kouTto
NbK OT CBOS CTpaHa We 3aTpyaHaT
CcBOOOOHOTO MOBMXXEHME Ha Xopa M CTOKMW.
Bcnuko ToBa 6€3CnopHO e Bb3nNpenaTcTea
HOpPMarnHoOTO pasBUTME Ha  TbProBCKUS
oboporT.

MpeameT Ha ToBa M3MOXEHUEe € AOKOSKO U
npu KakeBW YCrOBUS TbproBuUMTE Morat Aa
OboaT ocBobOAEHM OT OTrOBOPHOCT 3a
HEen3nb/IHEHNE, NOPOLAEHO OT Bb3HUKHAMarta
M3BbHPEAHA CUTyauus, MO CKMIYEHUTE OT
TAX COENnKW, Korato ca perynupaHu ot
Obnrapckoto npaso. Cbabpxkawarta ce no-
Jony  uHdopMauuMss He  npencraensBa
n3yepnaTtenHo wuacneaBaHe WNU npaBeH
CbBET W MO HMKAKbB Ha4yMH He MOXe [a
3aMecT npoddecnoHanHna npaBeH CbBET
OTHOCHO KOHKPETHMW Ka3ycu.

MHdbopmauuata e  npegoctaBeHa  Ha
18.03.2020 r., B 13:.00 4. C orneg Ha
OVHAMWYHOTO pasBUTME Ha CUTyauuaTa,
cnefjete 3a  akTyanusauusi Hawumst  CaunT
www.dgkv.com.

lMpedcmaesnsaea nu Hacmoswama Kpu3a
gopcmaxkopHo obcmosimenicmeo?

Un. 306 oT TbproBckMa 3akoH npeaBwxaa
Bb3MOXHOCT  3a  ocBoboxagaBaHe  Ha
ANbXHYKa OT nocrneavumTte OT AOroBOPHOTO
HensnbMHEHWe, NOPOAEHO OT HenpeoaonMMa
cuna.

Bb3HukHanata kpusata ¢ COVID-19 n
006ABEHOTO  nopagn  Heda  M3BbHPEOHO

Performance under Commercial Contracts
during the State of Emergency Declared
due to the COVID-19 Spread

With a decision dated 13 March 2020 the
Bulgarian Parliament declared a state of
emergency in the country for a period of one
month due to the spread of the severe acute
respiratory syndrome coronavirus-2 (SARS-
CoV-2) and the disease associated with it —
COVID-19. In this regard, a number of
restrictive and anti-epidemic measures were
introduced, some of which will practically lead
to the suspension of the operation of
commercial sites. A number of restrictions
have also been introduced in several other
European countries, as well as in the US,
which in turn will encumber the free
movement of people and goods. This will
undoubtedly impede the normal development
of commercial turnover.

The aim of this guide to briefly comment on to
what extent and under what conditions
merchants may be exempted from liability for
non-performance due to the emergency
situation under their effective transactions,
when such are regulated by Bulgarian law.
The information below does not constitute
exhaustive research or legal advice and in no
way can it replace professional legal advice
on specific cases.

The information is provided on 18 March 2020
at 1:00 pm. In view of the dynamic
development of the situation, stay tuned for
updates on our website — www.dgkv.com.

May the present crisis be considered a force
majeure event?

Art. 306 of the Law on Commerce provides for
the possibility that a debtor is released from
the consequences associated with
contractual breach where caused by force
majeure.

The present COVID-19 crisis and the state of
emergency declared in Bulgaria thereof can
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nonoxeHve B bbnrapus no Havyano moraTt ga
ce kBanupmuympat  Kato  cnyyvyam  Ha
Henpeogonuma cvna OOKOJSTKOTO
npeacTaensisat cbOUTUE OT U3BBLHpEeAeH
XapakTep, KoeTo e HenpeaBUAEHO (T.€. He
e Morno Aa 6bae npeasuaeHo nNpy noemaHe
Ha 3aO0bIPKEHMETO) U HenpeoaonMMo (HUTO
CbOMTMETO, HWUTO MOPOAEHUTE OT HEro
nocneguumn ca mornu ga 6vaat npeogonexHu
OT ANbXHMKA Mpu nonaraHe Ha OgbikumaTta
rpwxa) 1 Npu ycrioBue Ye ca HacTbnunu cnen
noeMaHe Ha 3aAbJDKEHMETO, HO npeau
HeroBus Nagex.

BecblwHOCT 6bnrapckuTe cbaunuuia Beye ca
noTBbPXAABaNN, ye enogemunTe
npeacTtasnssat N3BBHPEAHU n
HenpeoaonMMn CbounTus.

Pasbupa ce, npeaBvua [OuHamukata Ha
pasBMTMETO Ha Kpu3aTa W exedHeBHaTa
npoMsHa B MpunaraHuTe OrpaHUYnTENHU
MEepKW, NpeueHkaTa ganv u 0o KakBa CTeneH

n3BbHpeOHaTa cuTyauus, npensTcTBalla
M3NbITHEHNETO, € MOXerno pgJa bObae
npegsuaeHa unu - npegoTBpaTeHa  npu

noemMaHe Ha 3aAbiDKEHMETO Le W3NCKBa
KOHKpETEH aHanM3 Ha Xxapaktepa Ha
3aQbI/KEHMETO M MSACTOTO, Ha KOETo TO
TpabBa Oa 6bOe WU3MbIHEHO, CbOTBETHO Ha
npeanpueTUTe UMM O4YakeBaHuW MpPeBaHTUBHY
MepK/ 3a OrpaHuyaBaHe Ha Kpusara,
NPUMNOXMMKN Ha TOBA MACTO KbM MOMEHTA Ha
noemMaHe Ha 3abIHKEHMETO.

3a kou 3adbr/mKeHUss mMbpao8eubim He HOCU
0ma080pHOCM 8 cumyauyusi Ha
Heripeodonuma cuna?

3a pa ce ocBoboan TbproBeUbT OT
OTrOBOPHOCT 3a HEN3NbIIHEHNETO,
n3BbHpeaHaTta cutyaumusa c COVID-19 tpabea
aa e eQuHCcTBeHaTa nnm rnoHe,
AOMUHMpaLaTa npuynHa 3a TOBa
HEN3NbIIHEHNE.

[opn Te3n ycnoBus ga ca Hanuue, HAKOW
3a0b/DKEHNA 3@ POoAOBO  ornpedeneHn wu
3aMecTMMK npecTauumnm MoXe Aa ce oKakaT
N3KINIOYEHN OT edekTa Ha HenpeogonumaTta
cvna c ornea Ha npuHUMna, Ye ,poabT He
nornea‘“.

generally be qualified as a case of force
majeure insofar as they constitute an
extraordinary event, which is unforeseen
(i.e., it could not have been foreseen when
undertaking the obligation) and irresistible
(neither the event nor its consequences could
have been overcome by the debtor when
acting with the required due diligence) and
provided that they have occurred after
undertaking the commitment but before its
maturity.

In fact, Bulgarian courts have already
confirmed that epidemics do represent
extraordinary and insurmountable events.

However, given the dynamics of the crisis and
the daily changes in the restrictive measures
applied, a specific analysis of the
circumstances would be required in assessing
whether and to what extent the emergency
impeding performance could have been
foreseen or prevented when undertaking the
commitment. In particular, a consideration
should be given to facts such as the nature of
the obligation and the place of performance,
and respectively the undertaken or
anticipated preventive measures applied at
that place at the time of undertaking the
commitment.

What type of contractual breaches are
excusable due to force majeure?

In order for the debtor to be exempted from
liability for a contractual breach, the COVID-
19 emergency state must be the sole, or at
least, the predominant cause of such default.

Even if these conditions are met, the
obligations with a generic or non-personal
nature may be excluded from the effect of
force majeure in view of the principle "genus
nunquam perit" (the class never perishes).
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Moxe  nu Oa ce rnosoeem  Ha
gopcmaxopHomo  obcmosimencmeo  rpu
niurica Ha uspuyHa pasrnopedba e docoeopa?
lMo3oBaBaHETO Ha HenpeogonvMma cuna no
A0roBOpK, KOUTO Ce ypexaaT OT GbNrapckoTo
npaBo, € Bb3MOXHO W B CryvyauTe, Korato B
KOHKPETHMS  OOroBOp  NWMCBa  U3PUYHO
npaeuno. B Tasn xunotesa npunoXxumu e ca
3aKoHOBUTE pasnopendu.

Kak ce  ynpaxHsiea  npaseomo  3a
ocgoboxdasaHe Oom 0meosopHOcM ropadu
Heripeodonuma cuna?

3a ga mMoxe ga ce nonsea OT edekta Ha
Henpeogonumara cuna, ANTBXHUKBT
3agbokMTenHo TpsibBa ga yBeaoMu CBOS
AOroBOpPeH napTHbOP 3a (hopCMaKOpHOTO
obcToaTencTtBo B noaxoasuw, cpok. [lpwu
no3oBaBaHETO Ha W3BBLHPEAHOTO CbOUTME
cnegBa ga ce cbobpasaT v crneyunanHute
YroBOPKM B [OOroBopa Mexagy CTpaHuTe, B
crny4an 4Ye nma TakuBea.

Kak ce ycmaHossea Hasu4uemo Ha
gopcmaxxkop?

B cnyyam Ha crnop ANBXHUKLT, KOWTO ce
nosoBaBa Ha Henpeogonuua cuna, no

NpUHUMN criegBa fa YCTaHOBW HEWHOTO

Hannune. B  bbnrapua  TpaguuMOHHO
BbnrapckaTa TbProBCKO-MNPOMULLIFIEHA
nanara n3gaea cepTudumkaTm 3a
doopcmaxop.

Mpensua mawabda Ha kpusata ¢ COVID-19 u
0b6sBeHOTO N3BBbHPEOHO MOsioXKeHue,
nocnegHuTe MOXe pJda ce cvetaTr M 3a
00LLIOM3BECTHN.

Mpy BCUYKM MOMNOXEHWUdA, 3a LOibXHUKa

ocTaBa TeXecTTa fa YCTaHOBM MpsikaTta
Bpb3ka Mexay W3BbHpeaHaTa cutyauus u
HEBb3MOXHOCTTA My na N3MbIHY
3abIMKEHNETO CU.

Kakeu ca nocneduyume npu no3osasaHe Ha
Heripeodonuma cuna?

Mpn cnaseaHe Ha TOpPHUTE  YCMOBKS,
M3NbMHEHNETO Ha [orosopa, 3acerHaTt oT
pasnpocTpaHeHneTo Ha COVID-19,
BpeMeHHO uwe ©Obae npeyctaHoBEHO U
OTNOXEeHO 3a nepuopa, AokaTo [encTtsa
n3BbHpeaHata cutyaumsi. Ako obaye B TO3u

Can force majeure be invoked in the absence
of an express provision in the contract?

The invocation of force majeure under
contracts governed by Bulgarian law is
possible also in situations where no explicit
rule is provided in the particular contract. In
this case, the provisions of the law shall apply.

How are the rights stemming from force
majeure exercised?

In order to benefit from the effect of force
majeure, the debtor must notify in a timely
manner its contractual partner about the force
majeure  circumstances. The  special
contractual arrangements between the parties
on force majeure invocation should be also
observed, if any.

How may the force majeure occurrence be
ascertained?

In the event of a dispute, the debtor who
invokes force majeure should in principle
establish its existence. Traditionally in
Bulgaria the Bulgarian Chamber of
Commerce and Industry issues certificates for
force majeure.

Given the magnitude of the present COVID-
19 crisis and the declared state of emergency,
they may as well be considered as “well-
known” facts.

In any case, the burden lies on the debtor to
establish the direct causal link between the
emergency situation and the inability to
perform its obligation.

What are the consequences of invoking force
majeure?

Subject to the above conditions, the
performance under a contract, affected by the
spread of COVID-19, will be temporarily
suspended and postponed for the duration of
the extraordinary event. However, if either
party loses interest in continuing the
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nepvoa HAKOS OT CTpaHuTe 3arybu MHTepec
OT NpoAblKaBaHe Ha OTHOLUEHWATA, T LWe
MOXe [a npekpaTy 4orosopa.

lMpunoxuma nu e Hernpeodonumama cuna
rnpu dozosopume 3a Haem? [pyau npaea Ha
cmpaHume 1o me3u 002080pu, 3acezHamu
om Kpusama?

Mpn nNpoabmkaBaHe 3a MNO-ObMATO Bpeme Ha
nepuoga Ha HamaneHo notpebneHne, 6u
MOFJI0 Ja ce NOMUCAY 1 3a NpuraraHe Ha yn.
307 oT THbpProBCKNSA 3aKOH, pernameHTupaLy
cTonaHckaTa HenmoHOCMMOCT. T4 AaBa npaBo
Ha cTpaHa no AoroBop Aa noucka no cbaebeH
pen HeroBOTO U3MEHEHME U NpeKkpaTsiBaHe,
B CfnyyYal 4Ye MpOAbImKaBaHETO  Ha
aenctemeto My OM  npoTvMBopevano Ha
crnpaBeanueBocTtTa M AobpocbBecTHOCTTA.
BbpXoBHMAT KacauMOHEH CbL Beye ce e
npousHacsan no noBoA Ha MKOHOMMYeckaTa
Kpusa npes 2008 r., 4Ye cnagbT Ha
nocelleHMeTo Ha TbProBCKUTE LIEHTPOBE
obocHoBaBa npunaraHeTo Ha yn. 307 T3 (BX.
Hanp. peweHue Mo mbpeoscko d0eno Ne
259/2011 a. Ha BKC).

B 0600uieHne, cneunmnyHnaT edhekT, KOUTo
HacToswaTa envaeMuonorMyHa kpusa u
CBbpP3aHUTE C Hes OrpaHUYeHus Le umaTt
BbpXY M3MbI/IHEHMETO HA  [JOrOBOPHUTE
OTHOLLEHUS N OTrOBOPHOCTTA Ha CTpaHuTe
BbB BCEKM KOHKPETEH Cry4yan Lie 3aBucu OT
npeueHkaTa Ha pasnuyHu obcTosTencTea
KaTo [fgaTa Ha CKMlYBaHe Ha [0roBopa,
NPUIOXNMO NpPaBO, MSACTO Ha W3MbIIHEHWME,
noBefeHne Ha CTpaHMTe A0 HacTbhBaHe Ha
KpusaTta u crnep ToBsa.

contractual relationship during this period, it
should be entitled to terminate the contract.

Is force majeure applicable with respect to
lease agreements? Other rights of the parties
to such contracts affected by the crisis?

If the period of reduced consumption lasts
longer, the application of Art. 307 of the Law
on Commerce regulating contract frustration
may be also worth considering. It entitles a
party to contract to request the court to amend
or terminate it in the event that its continuation
would be contrary to fairness and good faith.
The Supreme Court of Cassation has already
considered similar cases following the
economic crisis in year 2008, finding that the
decreased number of customers in the
shopping centers justified the application of
Art. 307 of the Law on Commerce (e.g. see
the decision under commercial case No
259/2011 by the Supreme Court of
Cassation).

In summary, the specific effect that the current
epidemiological crisis and associated
restrictive measures will have on contractual
performance and the liability of the parties
thereof will depend on a case-by-case
assessment of different circumstances such
as the date of conclusion of the contract,
applicable law, place of performance, the
behavior of the parties until the onset of the
crisis and afterwards.


http://www.vks.bg/pregled-akt?type=ot-spisak&id=CF68120D6504FD13C2257BE400288D03
http://www.vks.bg/pregled-akt?type=ot-spisak&id=CF68120D6504FD13C2257BE400288D03
http://www.vks.bg/pregled-akt?type=ot-spisak&id=CF68120D6504FD13C2257BE400288D03
http://www.vks.bg/pregled-akt?type=ot-spisak&id=CF68120D6504FD13C2257BE400288D03
http://www.vks.bg/pregled-akt?type=ot-spisak&id=CF68120D6504FD13C2257BE400288D03

